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Defendants.

Defendants Walmart, employer, and New Hampshire Insurance Company,
insurer, appeal from an arbitration decision filed on September 26, 2018. Claimant
Linda Trumblee responds to the appeal. The case was heard on July 9, 2018, and it
was considered fully submitted in front of the deputy workers’ compensation
commissioner on August 27, 2018.

The deputy commissioner found claimant sustained 80 percent industrial
disability as a result of the stipulated work-related injury to her right shoulder which
occurred on June 10, 2015. The deputy commissioner determined claimant’s correct
weekly benefit rate is $316.51. Lastly, the deputy commissioner found claimant
established her entitlement to receive penalty benefits based on defendants’
unreasonable failure to pay the additional weeks owed under the most recent
impairment rating issued by Richard Naylor, D.O.

On appeal, defendants assert the deputy commissioner's award of 80 percent
industrial disability is excessive. Defendants also argue the deputy commissioner erred
in his determination that claimant is entitled to receive penalty benefits.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.



TRUMBLEE V. WALMART
Page 2

| performed a de novo review of the evidentiary record and the detailed
arguments of the parties. Pursuant to lowa Code sections 17A.5 and 86.24, those
portions of the proposed arbitration decision filed on September 26, 2018 that relate to
the issues properly raised on intra-agency appeal are modified in part and affirmed in
part with additional analysis.

Turning first to the extent of claimant’s industrial disability, defendants argue on
appeal that claimant has now been awarded 130 percent industrial disability between
the 50 percent award she received in 2005 and the deputy commissioner’s 80 percent
award at issue in this case. Defendants assert it does not “make logical sense to
conclude that Claimant has lost 130 % of her earning capacity, while she continues to
work full time earning full wages” and when she sustained “no increase in her functional
restrictions or reduction in her wages or work capability.” (Defendants’ Appeal Brief, p.
10) This argument, however, overlooks the “fresh-start rule.” “Under the fresh-start
rule, if the employee sustains a new work-related injury after commencing work for a
new employer, any resulting loss of earning capacity is measured as a diminution of the
new, complete earning capacity that existed at the time the employment with the new
employer commenced.” Roberts Dairy v. Billick, 861 N.W.2d 814, 819 (lowa 2015).

As further explained by the court in Roberts Dairy:

Under the modified fresh-start rule, the new employer is not liable
for disability arising out of unscheduled injuries sustained during past
employment with a former employer. The new employer's liability under
section 85.34(2)(u ) for permanent partial disability caused by a
successive injury is measured by comparing the claimant's earning
capacity “when the injury occurred” with “the reduction in earning capacity
caused by the disability.” Id. § 85.34(2)(u). The earning capacity when the
injury occurred is a refreshed capacity provided by the fresh-start rule.
When, as a consequence of a successive work-related injury, part of that
refreshed earning capacity is lost, compensation is owed under section
85.34(2)(u). See id. In this context, the fresh-start rule holds the employer
liable for a work-related permanent partial loss of the new earning capacity
refreshed by market forces and existing at the time of the successive
injury—not for a preexisting disability arising from employment with a
different employer.

Roberts Dairy, 861 N.W.2d at 823-24 (emphasis added).

Applied to this case, the deputy commissioner's award of 80 percent industrial is
not simply added to the prior award of 50 percent for a total industrial disability of 130
percent. Id. at 824 (“Under the rule, the injured employee recovers for a permanent
partial loss of a fully refreshed earning capacity redefined by market forces at the time
new employment began—not for an additional loss of whatever earning capacity may
have been extant prior to commencement of the new employment.”) Instead, the
industrial disability sustained by claimant for her June 10, 2015, right shoulder injury is
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to be viewed as a percentage lost of her refreshed earning capacity. Id. (“In this sense,
the employee's recovery for a successive loss of earning capacity sustained in the
employment with a new employer is not a double recovery for a prior loss. It is instead
a full recovery of that which has been lost as a consequence of the successive injury: a
percentage of the refreshed earning capacity.”) Thus, defendants’ assertion that
claimant was awarded more than 100 percent of her earning capacity is rejected.

Defendants’ argument that claimant sustained no increase in her functional
restrictions or work capability is also unpersuasive. As noted by the deputy
commissioner in this case, claimant’s prior 50 percent industrial disability award was
related to bilateral shoulder injuries that occurred while working for Menards. Those
injuries resulted in the following permanent work restrictions as assigned by claimant’s
surgeon, Arnold Delbridge, M.D., in 2004:

Linda can lift from her knees to her chest, 15-20 Ibs on an
occasional basis. She should not lift above shoulder level or above her
head at all. She should not lift with her right upper extremity by itself, but
the two together will allow her to lift 15-20 Ibs providing she does it close
to her body. She can do standing or sitting type work and walk around
without difficulty.

(Exhibit E, p. 39)

Claimant subsequently began working for defendant-employer first in groceries,
then in the seasonal department, and finally as a cashier. (Hearing Transcript, pp. 17-
20) In her role as a cashier, claimant sometimes exceeded the lifting restrictions
assigned by Dr. Delbridge. (See Tr., pp. 19-20) In fact, the essential job functions of a
cashier exceeded Dr. Delbridge’s restrictions, yet claimant performed this position
without accommodation for roughly a decade leading up to her June 10, 2015, work
injury. (See Claimant’s Ex. 2, p. 6; Tr., p. 20)

As a result of claimant’s June 10, 2015, right shoulder injury, Dr. Naylor initially
assigned permanent restrictions of no lifting more than 5 to 10 pounds generally, no
lifting more than 1 to 5 pounds away from her body, no more than 30 reps per hour, and
no working at or above shoulder height with the right arm. (Joint Exhibit 6, p. 96) Dr.
Naylor appeared to modify these restrictions in his final letter to defendants on January
3, 2018, when he assigned permanent restrictions of no lifting more than 5 to 10 pounds
away from her body and 20 to 30 pounds close to her body and no working at or above
her shoulder height. (JE 6, p. 97) Defendants eventually informed claimant that she
could no longer work as a cashier based on Dr. Naylor’s restrictions. (Cl. Ex. 2, p. 6)

Defendants are correct that on paper, claimant’'s permanent restrictions as
assigned by Dr. Naylor on January 3, 2018 are not significantly more severe than those
assigned in 2004. However, claimant exceeded her 2004 restrictions and did her job as
a cashier in the years that followed. This is precisely the type of scenario envisioned by
the legislature when it modified the fresh-start rule:
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The notion underlying the 2004 amendments that a refreshed
earning capacity is established upon commencement of new employment
is based in part on the proposition that earning capacity is not static.
Physical and mental injuries sometimes heal over time, and rehabilitation
sometimes restores functional capacity, at least in part. See Bearce v.
FMC Corp., 465 N.W.2d 531, 536 (lowa 1991) (finding the claimant gained
a fresh start because after a prior injury he rehabilitated and improved his
physical condition). . . . Thus, the changing nature of factors affecting a
claimant's postinjury earning capacity in the competitive labor market is an
essential feature of the rationale for the modified fresh-start rule. See
Excel Corp. v. Smithart, 654 N.W.2d 891, 898 (lowa 2002) (“[A]n industrial
disability is not a final indicator of the degree to which a worker can use
his or her body to earn wages, and it does not consider the human
capacity and spirit to overcome a disability through rehabilitation,
adjustments, simple perseverance, or other methods.”).

Roberts Dairy, 861 N.W.2d at 823-24 (emphasis added).

It was not until her June 10, 2015, injury and resulting permanent restrictions that
defendant-employer deemed claimant unable to do her job a cashier. (Cl. Ex. 2, p. 6)
As correctly noted by the deputy commissioner, claimant was able to work as a cashier
and in the seasonal department with her 2004 restrictions, but due to her 2015
restrictions she can no longer perform those duties. Based on this change, | find
claimant sustained increased functional restrictions and a loss of her work capability as
a result of her June 10, 2015, work injury. | therefore affirm the deputy commissioner's
determination that claimant’s labor market was reduced by the June 10, 2015, injury.

However, for the reasons that follow, the deputy commissioner’s finding that
claimant sustained 80 percent industrial disability is reduced to 60 percent industrial
disability.

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 lowa 587, 258
N.W. 899 (1935) as follows: "It is therefore plain that the Legislature intended the term
'disability' to mean 'industrial disability' or loss of earning capacity and not a mere
‘functional disability' to be computed in the terms of percentages of the total physical
and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial
disability which is the reduction of earning capacity, but consideration must also be
given to the injured employee's age, education, qualifications, experience, motivation,
loss of earnings, severity and situs of the injury, work restrictions, inability to engage in
employment for which the employee is fitted and the employer's offer of work or failure
to so offer. McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (lowa 1980); Olson v.
Goodyear Service Stores, 255 lowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada
Poultry Co., 253 lowa 285, 110 N.W.2d 660 (1961).




